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Transmitted herewith on behalf of Donald B. Brady are an original
and four copies of a Contingent Motion for Leave to be filed in the above­
referenced proceeding.

If there are any questions concerning this submission, please contact
this office directly.

Sincerely,
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In The Matter Of

Amendment of Section 73.202
FM Table of Assignments
(Utica, Hazelhurst and Vicksburg,
Mississippi)

TO: Chief, Policy and Rules Division

CONTINGENT MOTION
FOR LEAVE

On August 9, 1993, Donald B. Brady filed an expression of interest in the

above-referenced proceeding. As is explained below, the expression of interest

was timely filed. Reply Comments submitted in the proceeding, however,

suggest that Mr. Brady's expression of interest was untimely. In the event that

the Commission agrees that Mr. Brady's expression of interest was not timely

filed, Mr. Brady, through counsel, requests that the Commission grant him

leave nunc pro tunc to submit his expression of interest. In support of this

motion, Mr. Brady states as follows:

I. Backp'ound

On June 16, 1993, the Commission issued a Notice of Proposed

Rulemaking and Order to Show Cause ("NPRM") in the above-referenced

proceeding. In that proceeding, the Commission proposed to substitute channel

265C3 for channel 225A at Utica, Mississippi. The Commission also proposed

to substitute channel 225A for channel 265C3 at Hazelhurst, Mississippi, and

to substitute channel 267A for channel 266A at Vicksburg, Mississippi. The



Commission noted, in accordance with Section 1.420(g) of the Commission's

rules, that if a party other than the proponent of the channel changes

expressed an interest in the C3 allotment at Utica, the modification could not

be implemented unless an equivalent class channel were also allotted. The

Commission provided for the filing of comments on or before August 9, 1993

and the submission of reply comments on or before August 24, 1993. Although

the Commission acknowledged that interested parties could submit

expressions of interest in the C3 allotment at Utica, it did not specify the date

by which such expressions of interest were required to be filed.

On August 9, 1993, Mr. Brady facsimiled to the Commission a letter in

which he expressed his interest in the C3 allocation at Utica, Mississippi. A

copy of that submission, as retrieved from the Commission's files, is attached

hereto as Attachment A. The header on the document indicates that it was

facsimiled to the Commission at 1:46 p.m. on August 9, 1993 by Express

Printing, a commercial printing company that provides facsimile services.

Accompanying that expression of interest was a cover letter wherein Mr. Brady

informed the Commission that the original copy of his expression of interest

was being sent via courier. In point of fact, the original of the expression of

interest was sent via "DASH." A copy of the DASH receipt is attached as

Attachment B. DASH is a same day courier service provided by Delta Airlines,

Inc. The DASH courier did not arrive at the Commission prior to the closing of

the Commission's offices at 5:30. As a result, the original of Mr. Brady's

expression of interest was not tendered to the Commission until August 10,

1993. To ensure that no confusion arose as to his interest in applying for the

channel 265C3 allotment, Mr. Brady facsimiled yet another expression of

interest to the Commission on August 24, 1993. Although neither of Mr.

Brady's expressions of interest reflect the parties to whom copies were sent,
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Mr. Brady, in fact, sent copies of both expressions of interest to Timothy K.

Brady, Esq., the counsel for the Petitioner. Copies of the signed return receipts

showing service of Mr. Brady's expressions of interest are attached hereto as

Attachment C.

II. Mr. Brady's Expression of Interest was Timely.

Mr. Brady's expression of interest was timely filed. Neither the NPRM nor

the rules that were attached to it set forth a date by which expressions of

interest were required to be filed. Given the fact that the Petitioner was

required to file comments, it is reasonable to assume that any other

expressions of interest in the channel would be in the nature of "replies" to the

comments filed by the Petitioner. View in that light, Mr. Brady's initial

expression of interest was timely filed inasmuch as it was received by the

Commission prior to the August 24, 1993 date for the submission of reply

comments.

Moreover, even if the Commission were to interpret the NPRM as

requiring the submission of expressions of interest by August 9, 1993, Mr.

Brady's submission was still timely filed. The purpose of such a submission is

to apprise the Commission whether it is necessary to allot an equivalent class

channel. Certainly, by August 9, 1993, the Commission had been apprised of

the fact that such an allotment was necessary inasmuch as, by that date, Mr.

Brady had facsimiled his expression of interest to the Commission and

informed the Commission that the original of the expression of interest was

being couriered to it. From discussions with the Commission staff, Mr. Brady

discovered that the expression of interest was actually received by the

Commission staff on August 9, but was not physically transferred from the

FCC's fax machine to the Secretary's Office until the following day. Thus, the
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primaty flaw with Mr. Brady's submission was that it did not include a

sufficient number of copies. These copies were provided to the Commission on

August 10 when the DASH courier was able to effectuate delivery.

III. Even if Mr. Brady's Expression of Interest is Viewed
as Being Untimely, the Commission Nevertheless Should
Grant Him Leave Nunc Pro Tunc to FUe it.

Mr. Brady is not a lawyer and no lawyer assisted him in the submission

of his expression of interest. Although pro se parties cannot be permitted to

trade on their ignorance of the fine points of Commission practice, in the

present case, Mr. Brady did attempt to achieve substantial compliance with the

Commission's rules. His expression of interest was actually received by the

Commission on August 9. It was sent to counsel for the Petitioner, as the rules

require. It included the Certification that the Commission's rules prescribe. l

The fault with Mr. Brady's submission lies in its unorthodox method of delivery

and the fact that the expression of interest, which was only seven lines long,

did not state that it had been served upon counsel for the Petitioner.2 Given the

fact that the submission was actually served upon Petitioner, and given the fact

that no delay has occurred in this proceeding because of Mr. Brady's failure to

include a Certificate of Service, the Commission should not insist upon literal

compliance with its rules, but should treat Mr. Brady's submission as a timely­

filed expression of interest.

1 Although the NPRM does not specify that parties submitting an expression of interest must state an intention to
reimburse existing licensees who must change channels because of the proposed new allotment, Mr. Brady fully
intends to reimburse those parties that would be so affected by adoption of the proposal.

2 If the formality of a certification is required, Mr. Bmdy hereby certifies that copies of his expressions of interest
were mailed to Timothy K. Brady, Esq.
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Accordingly, Mr. Brady's expression of interest should be treated as

timely filed or, alternatively, the Commission should grant Mr. Brady leave

nunc pro tunc to file the expression of interest.

Respectfully submitted,

HALEY, BADER & POTTS

Suite 900
4350 North Fairfax Drive
Arlington, VA 22203-1633
703/841-0606
October 12, 1993
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CERTIFICATE OF SERVICE

The undersigned, an employee of Haley, Bader & Potts, hereby
certifies that the foregoing document was mailed this date by First Class U.S.
Mail, postage prepaid, to the following:

Timothy K. Brady, Esq.
7113 Peach Court
P.O. Box 986
Suite 208
Brentwood, TN 37024

James R. Cooke, Esq.
Harris, Beach & Wilcox
1816 Jefferson Place, NW
Washington, D.C. 20036

October 12, 1993


